
Bostock v. Clayton County, Georgia 590 U.S. ___
(2018)*

Justice Gorsuch delivered the opinion of the Court.
Sometimes small gestures can have unexpected consequences. Major initiatives practically

guarantee them. In our time, few pieces of federal legislation rank in significance with the Civil
Rights Act of 1964. There, in Title VII, Congress outlawed discrimination in the workplace on the
basis of race, color, religion, sex, or national origin. Today, we must decide whether an employer
can fire someone simply for being homosexual or transgender. The answer is clear. An employer
who fires an individual for being homosexual or transgender fires that person for traits or actions it
would not have questioned in members of a different sex. Sex plays a necessary and undisguisable
role in the decision, exactly what Title VII forbids.

Those who adopted the Civil Rights Act might not have anticipated their work would lead to
this particular result. Likely, they weren’t thinking about many of the Act’s consequences that
have become apparent over the years, including its prohibition against discrimination on the basis
of motherhood or its ban on the sexual harassment of male employees. But the limits of the
drafters’ imagination supply no reason to ignore the law’s demands. When the express terms of a
statute give us one answer and extratextual considerations suggest another, it’s no contest. Only
the written word is the law, and all persons are entitled to its benefit.

I

Few facts are needed to appreciate the legal question we face. Each of the three cases before us
started the same way: An employer fired a long-time employee shortly after the employee revealed
that he or she is homosexual or transgender—and allegedly for no reason other than the employee’s
homosexuality or transgender status.

Gerald Bostock worked for Clayton County, Georgia, as a child welfare advocate. Under his
leadership, the county won national awards for its work. After a decade with the county, Mr.
Bostock began participating in a gay recreational softball league. Not long after that, influential
members of the community allegedly made disparaging comments about Mr. Bostock’s sexual
orientation and participation in the league. Soon, he was fired for conduct “unbecoming” a county
employee.

Donald Zarda worked as a skydiving instructor at Altitude Express in New York. After several
seasons with the company, Mr. Zarda mentioned that he was gay and, days later, was fired.

Aimee Stephens worked at R. G. & G. R. Harris Funeral Homes in Garden City, Michigan.
When she got the job, Ms. Stephens presented as a male. But two years into her service [she]
wrote a letter to her employer explaining that she planned to “ live and work full-time as a woman”
after she returned from an upcoming vacation. The funeral home fired her before she left, telling
her “this is not going to work out.”

While these cases began the same way, they ended differently. Each employee brought suit
under Title VII alleging unlawful discrimination on the basis of sex. [...]

II
*Note: This majority opinion has been edited from the original text by Dr. Travis Braidwood for classroom use.

The full case text can be found here: < https://supreme.justia.com/cases/federal/us/590/17-1618/ >. Footnotes match
those used in the original Supreme Court slip opinion unless otherwise noted.
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This Court normally interprets a statute in accord with the ordinary public meaning of its terms
at the time of its enactment. After all, only the words on the page constitute the law adopted by
Congress and approved by the President. If judges could add to, remodel, update, or detract from
old statutory terms inspired only by extratextual sources and our own imaginations, we would risk
amending statutes outside the legislative process reserved for the people’s representatives. [...]

With this in mind, our task is clear. We must determine the ordinary public meaning of Title
VII’s command that it is “unlawful . . . for an employer to fail or refuse to hire or to discharge any
individual, or otherwise to discriminate against any individual with respect to his compensation,
terms, conditions, or privileges of employment, because of such individual’s race, color, religion,
sex, or national origin.” §2000e–2(a)(1).[...]

A

The only statutorily protected characteristic at issue in today’s cases is “sex”—and that is also
the primary term in Title VII whose meaning the parties dispute. [...]

The question isn’t just what “sex” meant, but what Title VII says about it. Most notably, the
statute prohibits employers from taking certain actions “because of ” sex. And, as this Court has
previously explained, “the ordinary meaning of ‘because of ’ is ‘by reason of ’ or ‘on account of.’ ”
University of Tex. Southwestern Medical Center v. Nassar, 570 U.S. 338, 350 (2013) (citing Gross
v. FBL Financial Services, Inc., 557 U.S. 167, 176 (2009); quotation altered). In the language of
law, this means that Title VII’s “because of ” test incorporates the “ ‘simple’ ” and “traditional”
standard of but-for causation. Nassar, 570 U. S., at 346, 360. That form of causation is established
whenever a particular outcome would not have happened “but for” the purported cause. See Gross,
557 U. S., at 176. [...]

[...] When it comes to Title VII, the adoption of the traditional but-for causation standard means
a defendant cannot avoid liability just by citing some other factor that contributed to its challenged
employment decision. So long as the plaintiff ’s sex was one but-for cause of that decision, that is
enough to trigger the law. See ibid.; Nassar, 570 U. S., at 350. [...]

B

From the ordinary public meaning of the statute’s language at the time of the law’s adoption,
a straightforward rule emerges: An employer violates Title VII when it intentionally fires an indi-
vidual employee based in part on sex. It doesn’t matter if other factors besides the plaintiff ’s sex
contributed to the decision. And it doesn’t matter if the employer treated women as a group the
same when compared to men as a group. If the employer intentionally relies in part on an indi-
vidual employee’s sex when deciding to discharge the employee—put differently, if changing the
employee’s sex would have yielded a different choice by the employer—a statutory violation has
occurred. Title VII’s message is “simple but momentous”: An individual employee’s sex is “not
relevant to the selection, evaluation, or compensation of employees.” Price Waterhouse v. Hopkins,
490 U.S. 228, 239 (1989) (plurality opinion).

The statute’s message for our cases is equally simple and momentous: An individual’s homo-
sexuality or transgender status is not relevant to employment decisions. That’s because it is impos-
sible to discriminate against a person for being homosexual or transgender without discriminating
against that individual based on sex. Consider, for example, an employer with two employees,
both of whom are attracted to men. The two individuals are, to the employer’s mind, materially
identical in all respects, except that one is a man and the other a woman. If the employer fires the
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male employee for no reason other than the fact he is attracted to men, the employer discriminates
against him for traits or actions it tolerates in his female colleague. Put differently, the employer
intentionally singles out an employee to fire based in part on the employee’s sex, and the affected
employee’s sex is a but-for cause of his discharge. Or take an employer who fires a transgender
person who was identified as a male at birth but who now identifies as a female. If the employer
retains an otherwise identical employee who was identified as female at birth, the employer in-
tentionally penalizes a person identified as male at birth for traits or actions that it tolerates in an
employee identified as female at birth. Again, the individual employee’s sex plays an unmistakable
and impermissible role in the discharge decision.

That distinguishes these cases from countless others where Title VII has nothing to say. Take
an employer who fires a female employee for tardiness or incompetence or simply supporting the
wrong sports team. Assuming the employer would not have tolerated the same trait in a man, Title
VII stands silent. But unlike any of these other traits or actions, homosexuality and transgender
status are inextricably bound up with sex. Not because homosexuality or transgender status are
related to sex in some vague sense or because discrimination on these bases has some disparate
impact on one sex or another, but because to discriminate on these grounds requires an employer
to intentionally treat individual employees differently because of their sex.

Nor does it matter that, when an employer treats one employee worse because of that indi-
vidual’s sex, other factors may contribute to the decision. Consider an employer with a policy of
firing any woman he discovers to be a Yankees fan. Carrying out that rule because an employee is
a woman and a fan of the Yankees is a firing “because of sex” if the employer would have tolerated
the same allegiance in a male employee. Likewise here. When an employer fires an employee be-
cause she is homosexual or transgender, two causal factors may be in play—both the individual’s
sex and something else (the sex to which the individual is attracted or with which the individual
identifies). But Title VII doesn’t care. If an employer would not have discharged an employee but
for that individual’s sex, the statute’s causation standard is met, and liability may attach. [...]

C

If more support for our conclusion were required, there’s no need to look far. All that the
statute’s plain terms suggest, this Court’s cases have already confirmed. Consider three of our
leading precedents.

In Phillips v. Martin Marietta Corp., 400 U.S. 542 (1971) (per curiam), a company allegedly
refused to hire women with young children, but did hire men with children the same age. [...] In
Los Angeles Dept. of Water and Power v. Manhart, 435 U.S. 702 (1978), an employer required
women to make larger pension fund contributions than men. The employer sought to justify its
disparate treatment on the ground that women tend to live longer than men, and thus are likely to
receive more from the pension fund over time. [...] In Oncale v. Sundowner Offshore Services,
Inc., 523 U.S. 75 (1998), a male plaintiff alleged that he was singled out by his male co-workers for
sexual harassment. The Court held it was immaterial that members of the same sex as the victim
committed the alleged discrimination. [...]

The lessons these cases hold for ours are by now familiar.
First, it’s irrelevant what an employer might call its discriminatory practice, how others might

label it, or what else might motivate it. In Manhart, the employer called its rule requiring women to
pay more into the pension fund a “life expectancy” adjustment necessary to achieve sex equality.
In Phillips, the employer could have accurately spoken of its policy as one based on “mother-
hood.” In much the same way, today’s employers might describe their actions as motivated by their
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employees’ homosexuality or transgender status. But just as labels and additional intentions or
motivations didn’t make a difference in Manhart or Phillips, they cannot make a difference here.
When an employer fires an employee for being homosexual or transgender, it necessarily and in-
tentionally discriminates against that individual in part because of sex. And that is all Title VII has
ever demanded to establish liability.

Second, the plaintiff ’s sex need not be the sole or primary cause of the employer’s adverse
action. In Phillips, Manhart, and Oncale, the defendant easily could have pointed to some other,
nonprotected trait and insisted it was the more important factor in the adverse employment out-
come. So, too, it has no significance here if another factor—such as the sex the plaintiff is attracted
to or presents as—might also be at work, or even play a more important role in the employer’s
decision.

Finally, an employer cannot escape liability by demonstrating that it treats males and females
comparably as groups. As Manhart teaches, an employer is liable for intentionally requiring an
individual female employee to pay more into a pension plan than a male counterpart even if the
scheme promotes equality at the group level. Likewise, an employer who intentionally fires an
individual homosexual or transgender employee in part because of that individual’s sex violates
the law even if the employer is willing to subject all male and female homosexual or transgender
employees to the same rule.

III

[T]he employers submit that even intentional discrimination against employees based on their
homosexuality or transgender status supplies no basis for liability under Title VII. [...]

A

Maybe most intuitively, the employers assert that discrimination on the basis of homosexuality
and transgender status aren’t referred to as sex discrimination in ordinary conversation. [...]

But this submission rests on a mistaken understanding of what kind of cause the law is looking
for in a Title VII case. [...] In Phillips, for example, a woman who was not hired under the
employer’s policy might have told her friends that her application was rejected because she was
a mother, or because she had young children. Given that many women could be hired under the
policy, it’s unlikely she would say she was not hired because she was a woman. But the Court did
not hesitate to recognize that the employer in Phillips discriminated against the plaintiff because of
her sex. Sex wasn’t the only factor, or maybe even the main factor, but it was one but-for cause—
and that was enough. You can call the statute’s but-for causation test what you will—expansive,
legalistic, the dissents even dismiss it as wooden or literal. But it is the law.[...]

What, then, do the employers mean when they insist intentional discrimination based on homo-
sexuality or transgender status isn’t intentional discrimination based on sex? Maybe the employers
mean they don’t intend to harm one sex or the other as a class. But as should be clear by now, the
statute focuses on discrimination against individuals, not groups. Alternatively, the employers may
mean that they don’t perceive themselves as motivated by a desire to discriminate based on sex.
But nothing in Title VII turns on the employer’s labels or any further intentions (or motivations)
for its conduct beyond sex discrimination. [...]

Next, the employers turn to Title VII’s list of protected characteristics—race, color, religion,
sex, and national origin. Because homosexuality and transgender status can’t be found on that
list and because they are conceptually distinct from sex, the employers reason, they are implicitly
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excluded from Title VII’s reach. Put another way, if Congress had wanted to address these matters
in Title VII, it would have referenced them specifically. Cf. post, at 7–8 (Alito, J., dissenting);
post, at 13–15 (Kavanaugh, J., dissenting).

But that much does not follow. We agree that homosexuality and transgender status are distinct
concepts from sex. But, as we’ve seen, discrimination based on homosexuality or transgender
status necessarily entails discrimination based on sex; the first cannot happen without the second.
Nor is there any such thing as a “canon of donut holes,” in which Congress’s failure to speak
directly to a specific case that falls within a more general statutory rule creates a tacit exception.
Instead, when Congress chooses not to include any exceptions to a broad rule, courts apply the
broad rule. And that is exactly how this Court has always approached Title VII. [...]

B

Ultimately, the employers are forced to abandon the statutory text and precedent altogether
and appeal to assumptions and policy. Most pointedly, they contend that few in 1964 would have
expected Title VII to apply to discrimination against homosexual and transgender persons. And
whatever the text and our precedent indicate, they say, shouldn’t this fact cause us to pause before
recognizing liability? [...]

The employers, however, advocate nothing like that here. They do not seek to use historical
sources to illustrate that the meaning of any of Title VII’s language has changed since 1964 or that
the statute’s terms, whether viewed individually or as a whole, ordinarily carried some message we
have missed. [...]

That is exactly the sort of reasoning this Court has long rejected. Admittedly, the employers
take pains to couch their argument in terms of seeking to honor the statute’s “expected applications”
rather than vindicate its “legislative intent.” But the concepts are closely related. [...]

If anything, the employers’ new framing may only add new problems. The employers assert
that “no one” in 1964 or for some time after would have anticipated today’s result. But is that
really true? Not long after the law’s passage, gay and transgender employees began filing Title
VII complaints, so at least some people foresaw this potential application. See, e.g., Smith v.
Liberty Mut. Ins. Co., 395 F. Supp. 1098, 1099 (ND Ga. 1975) (addressing claim from 1969);
Holloway v. Arthur Andersen & Co., 566 F.2d 659, 661 (CA9 1977) (addressing claim from 1974).
And less than a decade after Title VII’s passage, during debates over the Equal Rights Amendment,
others counseled that its language—which was strikingly similar to Title VII’s—might also protect
homosexuals from discrimination. See, e.g., Note, The Legality of Homosexual Marriage, 82 Yale
L. J. 573, 583–584 (1973). [...]

One could also reasonably fear that objections about unexpected applications will not be de-
ployed neutrally. Often lurking just behind such objections resides a cynicism that Congress could
not possibly have meant to protect a disfavored group. [...] This Court emphatically rejected that
view, explaining that, “in the context of an unambiguous statutory text,” whether a specific appli-
cation was anticipated by Congress “is irrelevant.” Id., at 212. [...]

The weighty implications of the employers’ argument from expectations also reveal why they
cannot hide behind the no-elephants-in-mouseholes canon. That canon recognizes that Congress
“does not alter the fundamental details of a regulatory scheme in vague terms or ancillary pro-
visions.” Whitman v. American Trucking Assns., Inc., 531 U.S. 457, 468 (2001). But it has no
relevance here. We can’t deny that today’s holding—that employers are prohibited from firing
employees on the basis of homosexuality or transgender status—is an elephant. But where’s the
mousehole? Title VII’s prohibition of sex discrimination in employment is a major piece of federal
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civil rights legislation. It is written in starkly broad terms. It has repeatedly produced unexpected
applications, at least in the view of those on the receiving end of them. Congress’s key drafting
choices—to focus on discrimination against individuals and not merely between groups and to
hold employers liable whenever sex is a but-for cause of the plaintiff ’s injuries—virtually guar-
anteed that unexpected applications would emerge over time. This elephant has never hidden in a
mousehole; it has been standing before us all along.

With that, the employers are left to abandon their concern for expected applications and fall
back to the last line of defense for all failing statutory interpretation arguments: naked policy
appeals. If we were to apply the statute’s plain language, they complain, any number of undesirable
policy consequences would follow. Cf. post, at 44–54 (Alito, J., dissenting). Gone here is any
pretense of statutory interpretation; all that’s left is a suggestion we should proceed without the
law’s guidance to do as we think best. But that’s an invitation no court should ever take up.
The place to make new legislation, or address unwanted consequences of old legislation, lies in
Congress. When it comes to statutory interpretation, our role is limited to applying the law’s
demands as faithfully as we can in the cases that come before us. As judges we possess no special
expertise or authority to declare for ourselves what a self-governing people should consider just or
wise. And the same judicial humility that requires us to refrain from adding to statutes requires us
to refrain from diminishing them.

What are these consequences anyway? The employers worry that our decision will sweep
beyond Title VII to other federal or state laws that prohibit sex discrimination. And, under Title VII
itself, they say sex-segregated bathrooms, locker rooms, and dress codes will prove unsustainable
after our decision today. But none of these other laws are before us; we have not had the benefit
of adversarial testing about the meaning of their terms, and we do not prejudge any such question
today. Under Title VII, too, we do not purport to address bathrooms, locker rooms, or anything
else of the kind. The only question before us is whether an employer who fires someone simply for
being homosexual or transgender has discharged or otherwise discriminated against that individual
“because of such individual’s sex.” As used in Title VII, the term “ ‘discriminate against’ ” refers
to “distinctions or differences in treatment that injure protected individuals.” Burlington N. & S.
F. R., 548 U. S., at 59. Firing employees because of a statutorily protected trait surely counts.
Whether other policies and practices might or might not qualify as unlawful discrimination or find
justifications under other provisions of Title VII are questions for future cases, not these.

Separately, the employers fear that complying with Title VII’s requirement in cases like ours
may require some employers to violate their religious convictions. We are also deeply concerned
with preserving the promise of the free exercise of religion enshrined in our Constitution; that
guarantee lies at the heart of our pluralistic society. But worries about how Title VII may intersect
with religious liberties are nothing new; they even predate the statute’s passage. As a result of its
deliberations in adopting the law, Congress included an express statutory exception for religious
organizations. §2000e–1(a). This Court has also recognized that the First Amendment can bar
the application of employment discrimination laws “to claims concerning the employment rela-
tionship between a religious institution and its ministers.” Hosanna-Tabor Evangelical Lutheran
Church and School v. EEOC, 565 U.S. 171, 188 (2012). And Congress has gone a step further
yet in the Religious Freedom Restoration Act of 1993 (RFRA), 107Stat. 1488, codified at 42 U.
S. C. §2000bb et seq. That statute prohibits the federal government from substantially burdening a
person’s exercise of religion unless it demonstrates that doing so both furthers a compelling gov-
ernmental interest and represents the least restrictive means of furthering that interest. §2000bb–1.
Because RFRA operates as a kind of super statute, displacing the normal operation of other federal
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laws, it might supersede Title VII’s commands in appropriate cases. See §2000bb–3.
But how these doctrines protecting religious liberty interact with Title VII are questions for

future cases too. Harris Funeral Homes did unsuccessfully pursue a RFRA-based defense in the
proceedings below. In its certiorari petition, however, the company declined to seek review of that
adverse decision, and no other religious liberty claim is now before us. So while other employers
in other cases may raise free exercise arguments that merit careful consideration, none of the
employers before us today represent in this Court that compliance with Title VII will infringe their
own religious liberties in any way.

*

Some of those who supported adding language to Title VII to ban sex discrimination may have
hoped it would derail the entire Civil Rights Act. Yet, contrary to those intentions, the bill became
law. Since then, Title VII’s effects have unfolded with far-reaching consequences, some likely
beyond what many in Congress or elsewhere expected.

But none of this helps decide today’s cases. Ours is a society of written laws. Judges are not
free to overlook plain statutory commands on the strength of nothing more than suppositions about
intentions or guesswork about expectations. In Title VII, Congress adopted broad language making
it illegal for an employer to rely on an employee’s sex when deciding to fire that employee. We do
not hesitate to recognize today a necessary consequence of that legislative choice: An employer
who fires an individual merely for being gay or transgender defies the law.

The judgments of the Second and Sixth Circuits in Nos. 17–1623 and 18–107 are affirmed.
The judgment of the Eleventh Circuit in No. 17–1618 is reversed, and the case is remanded for
further proceedings consistent with this opinion.

It is so ordered.
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