
Fulton v. City of Philadelphia, 593 U.S. (2021)*

CHIEF JUSTICE ROBERTS delivered the opinion of the Court.
Catholic Social Services [(CSS)] is a foster care agency in Philadelphia. The City stopped

referring children to CSS upon discovering that the agency would not certify same-sex couples to
be foster parents due to its religious beliefs about marriage. The City will renew its foster care
contract with CSS only if the agency agrees to certify same-sex couples. The question presented
is whether the actions of Philadelphia violate the First Amendment.

I

[...] The Philadelphia foster care system depends on cooperation between the City and private
foster agencies like CSS. When children cannot remain in their homes, the City’s Department of
Human Services assumes custody of them. [...]

When the Department seeks to place a child with a foster family, it sends its contracted agencies
a request, known as a referral. The agencies report whether any of their certified families are
available, and the Department places the child with what it regards as the most suitable family. [...]

The religious views of CSS inform its work in this system. CSS believes that “marriage is a
sacred bond between a man and a woman[;]” (App. 171) it will not certify unmarried couples—
regardless of their sexual orientation—or same-sex married couples. CSS does not object to certi-
fying gay or lesbian individuals as single foster parents or to placing gay and lesbian children. No
same-sex couple has ever sought certification from CSS. If one did, CSS would direct the couple to
one of the more than 20 other agencies in the City, all of which currently certify same-sex couples.
[...]

But things changed in 2018. After receiving a complaint about a different agency, a newspaper
ran a story in which a spokesman for the Archdiocese of Philadelphia stated that CSS would not
be able to consider prospective foster parents in same-sex marriages. The City Council called for
an investigation, saying that the City had “laws in place to protect its people from discrimination
that occurs under the guise of religious freedom.” App. to Pet. for Cert. 147a. The Philadelphia
Commission on Human Relations launched an inquiry. [...] Immediately after[,] the Department
informed CSS that it would no longer refer children to the agency. The City later explained that
the refusal of CSS to certify same-sex couples violated a non-discrimination provision in its con-
tract with the City as well as the non-discrimination requirements of the citywide Fair Practices
Ordinance. [...]

CSS and three foster parents affiliated with the agency filed suit against the City, the Depart-
ment, and the Commission. [...]

The District Court denied preliminary relief. It concluded that the contractual non-discrimination
requirement and the Fair Practices Ordinance were neutral and generally applicable under Employ-
ment Division, Department of Human Resources of Oregon v. Smith, 494 U.S. 872 (1990), and that
the free exercise claim was therefore unlikely to succeed. [...]

The Court of Appeals for the Third Circuit affirmed. [...] The court concluded that the proposed
contractual terms were a neutral and generally applicable policy under Smith. [...]

II
*Note: This majority opinion has been edited from the original text by Dr. Travis Braidwood for classroom use.

The full case text can be found here: < https://supreme.justia.com/cases/federal/us/593/19-123/ >. Footnotes match
those used in the original Supreme Court slip opinion unless otherwise noted.
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A

[...] Our task is to decide whether the burden the City has placed on the religious exercise of
CSS is constitutionally permissible.

Smith held that laws incidentally burdening religion are ordinarily not subject to strict scrutiny
under the Free Exercise Clause so long as they are neutral and generally applicable. [...] This case
falls outside Smith because the City has burdened the religious exercise of CSS through policies
that do not meet the requirement of being neutral and generally applicable. See Church of Lukumi
Babalu Aye, Inc. v. Hialeah, 508 U.S. 520, 531–532 (1993).

Government fails to act neutrally when it proceeds in a manner intolerant of religious beliefs or
restricts practices because of their religious nature. See Masterpiece Cakeshop, Ltd. v. Colorado
Civil Rights Comm’n, 584 U. S. , – (2018) (slip op., at 16–17); Lukumi, 508 U. S., at 533.
[...]

A law is not generally applicable if it “invite[s]” the government to consider the particular
reasons for a person’s conduct by providing “ ‘a mechanism for individualized exemptions.’ ”
Smith, 494 U. S., at 884 (quoting Bowen v. Roy, 476 U.S. 693, 708 (1986)[.] For example, in
Sherbert v. Verner, 374 U.S. 398 (1963), a Seventh-day Adventist was fired because she would
not work on Saturdays. Unable to find a job that would allow her to keep the Sabbath as her faith
required, she applied for unemployment benefits. Id., at 399–400. The State denied her application
under a law prohibiting eligibility to claimants who had “failed, without good cause . . . to accept
available suitable work.” Id., at 401 (internal quotation marks omitted). We held that the denial
infringed her free exercise rights and could be justified only by a compelling interest. Id., at 406.

Smith later explained that the unemployment benefits law in Sherbert was not generally appli-
cable because the “good cause” standard permitted the government to grant exemptions based on
the circumstances underlying each application. [...] Smith went on to hold that “where the State
has in place a system of individual exemptions, it may not refuse to extend that system to cases of
‘religious hardship’ without compelling reason.” 494 U. S., at 884[.]

A law also lacks general applicability if it prohibits religious conduct while permitting secular
conduct that undermines the government’s asserted interests in a similar way. See id., at 542–546.
In Church of Lukumi Babalu Aye, Inc. v. Hialeah, for instance, the City of Hialeah adopted several
ordinances prohibiting animal sacrifice, a practice of the Santeria faith. Id., at 524–528. The City
claimed that the ordinances were necessary in part to protect public health, [b]ut the ordinances
did not regulate hunters’ disposal of their kills or improper garbage disposal by restaurants, both
of which posed a similar hazard. Id., at 544–545. The Court concluded that this and other forms
of underinclusiveness meant that the ordinances were not generally applicable. Id., at 545–546.

B

The City initially argued that CSS’s practice violated section 3.21 of its standard foster care
contract. We conclude, however, that this provision is not generally applicable as required by
Smith. The current version of section 3.21 specifies in pertinent part:

Rejection of Referral. Provider shall not reject a child or family including, but not
limited to, . . . prospective foster or adoptive parents, for Services based upon . . .
their . . . sexual orientation . . . unless an exception is granted by the Commissioner
or the Commissioner’s designee, in his/her sole discretion.
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Like the good cause provision in Sherbert, section 3.21 incorporates a system of individual
exemptions, made available in this case at the “sole discretion” of the Commissioner. The City has
made clear that the Commissioner “has no intention of granting an exception” to CSS. [...]

The City [...] first argue[s] that governments should enjoy greater leeway under the Free Exer-
cise Clause when setting rules for contractors than when regulating the general public. [...] And
when individuals enter into government employment or contracts, they accept certain restrictions
on their freedom as part of the deal. [...]

These considerations cannot save the City here. [...] We have never suggested that the gov-
ernment may discriminate against religion when acting in its managerial role. [...] No matter the
level of deference we extend to the City, the inclusion of a formal system of entirely discretionary
exceptions in section 3.21 renders the contractual non-discrimination requirement not generally
applicable.

Perhaps all this explains why the City now contends that section 3.21 does not apply to CSS’s
refusal to certify same-sex couples after all. [...] The City maintains that certification is one of the
services foster agencies are hired to perform, so its attempt to backtrack on the reach of section
3.21 is unavailing. [...]

The City [...] add[s] that, notwithstanding the system of exceptions in section 3.21, a separate
provision in the contract independently prohibits discrimination in the certification of foster par-
ents. That provision, section 15.1, bars discrimination on the basis of sexual orientation, and it
does not on its face allow for exceptions. See Supp. App. to Brief for City Respondents 31. But
state law makes clear that “one part of a contract cannot be so interpreted as to annul another part.”
Shehadi v. Northeastern Nat. Bank of Pa., 474 Pa. 232, 236, 378 A.2d 304, 306 (1977)[.]

Finally, the City [...] contend[s] that the availability of exceptions under section 3.21 is ir-
relevant because the Commissioner has never granted one. That misapprehends the issue. The
creation of a formal mechanism for granting exceptions renders a policy not generally applicable,
regardless whether any exceptions have been given[.] Smith, 494 U. S., at 884[.]

C

In addition to relying on the contract, the City argues that CSS’s refusal to certify same-sex
couples constitutes an “Unlawful Public Accommodations Practice[ ]” in violation of the Fair
Practices Ordinance. That ordinance forbids “deny[ing] or interfer[ing] with the public accom-
modations opportunities of an individual or otherwise discriminat[ing] based on his or her race,
ethnicity, color, sex, sexual orientation, . . . disability, marital status, familial status,” or several
other protected categories. Phila. Code §9–1106(1) (2016). The City contends that foster care
agencies are public accommodations and therefore forbidden from discriminating on the basis of
sexual orientation when certifying foster parents.

CSS counters that “foster care has never been treated as a ‘public accommodation’ in Philadel-
phia,” [and] the ordinance cannot qualify as generally applicable because the City allows excep-
tions to it for secular reasons[.] But that constitutional issue arises only if the ordinance applies
to CSS in the first place. We conclude that it does not because foster care agencies do not act as
public accommodations in performing certifications.

The ordinance defines a public accommodation in relevant part as “[a]ny place, provider or
public conveyance, whether licensed or not, which solicits or accepts the patronage or trade of the
public or whose goods, services, facilities, privileges, advantages or accommodations are extended,
offered, sold, or otherwise made available to the public.” §9–1102(1)(w). Certification is not “made
available to the public” in the usual sense of the words. To make a service “available” means to
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make it “accessible, obtainable.” [...] A Pennsylvania antidiscrimination statute similarly defines a
public accommodation as an accommodation that is “open to, accepts or solicits the patronage of
the general public.” Pa. Stat. Ann., Tit. 43, §954(l) (Purdon Cum. Supp. 2009). [...]

Certification as a foster parent, by contrast, is not readily accessible to the public. It involves
a customized and selective assessment that bears little resemblance to staying in a hotel, eating at
a restaurant, or riding a bus. [...] As the City itself explains to prospective foster parents, “[e]ach
agency has slightly different requirements, specialties, and training programs.” App. to Pet. for
Cert. 197a. All of this confirms that the one-size-fits-all public accommodations model is a poor
match for the foster care system. [...]

We agree with CSS’s position [...] that its “foster services do not constitute a ‘public accommo-
dation’ under the City’s Fair Practices Ordinance, and therefore it is not bound by that ordinance.”
App. to Pet. for Cert. 159a. [...]

III

[...] The concurrence protests that the “Court granted certiorari to decide whether to overrule
[Smith],” and chides the Court for seeking to “sidestep the question[.]” (opinion of GORSUCH,
J.). But the Court also granted review to decide whether Philadelphia’s actions were permissible
under our precedents[.] CSS has demonstrated that the City’s actions are subject to “the most
rigorous of scrutiny” under those precedents. Lukumi, 508 U. S., at 546. Because the City’s
actions are therefore examined under the strictest scrutiny regardless of Smith, we have no occasion
to reconsider that decision here.

A government policy can survive strict scrutiny only if it advances “interests of the highest
order” and is narrowly tailored to achieve those interests. Lukumi, 508 U. S., at 546[.]

The City asserts that its non-discrimination policies serve three compelling interests: maximiz-
ing the number of foster parents, protecting the City from liability, and ensuring equal treatment
of prospective foster parents and foster children. The City states these objectives at a high level of
generality, but the First Amendment demands a more precise analysis. See Gonzales v. O Centro
Espı́rita Beneficente União do Vegetal, 546 U.S. 418, 430–432 (2006)[.]

Maximizing the number of foster families and minimizing liability are important goals, but the
City fails to show that granting CSS an exception will put those goals at risk.[...] That leaves the
interest of the City in the equal treatment of prospective foster parents and foster children. We
do not doubt that this interest is a weighty one, for “[o]ur society has come to the recognition
that gay persons and gay couples cannot be treated as social outcasts or as inferior in dignity
and worth.” Masterpiece Cakeshop, 584 U. S., at (slip op., at 9). On the facts of this case,
however, this interest cannot justify denying CSS an exception for its religious exercise. The
creation of a system of exceptions under the contract undermines the City’s contention that its
non-discrimination policies can brook no departures. See Lukumi, 508 U. S., at 546–547. [...]

* * *

[...] The refusal of Philadelphia to contract with CSS for the provision of foster care services
unless it agrees to certify same-sex couples as foster parents cannot survive strict scrutiny, and
violates the First Amendment. In view of our conclusion that the actions of the City violate the
Free Exercise Clause, we need not consider whether they also violate the Free Speech Clause.

The judgment of the United States Court of Appeals for the Third Circuit is reversed, and the
case is remanded[.]

It is so ordered.
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